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Mr. Arthur H. Eagter - Overtime compensation
DIGEST:

VYhere an cmployee of the Vetersns Administration
Hospital is aseigned to standby duty &s Administrative
Qf{icer o the Doy, and such duty basically entails
beinz availsble to enswer official {eleshone calls in
his oun residence, the emmloyee is not entitled to
overtims compensation for vericdis of standby cuty
since puch duiy does not coastitule hours of work as

required by lew.

This is a reouest for reconaideration of the action taken in Betilew
nent Certificate of December 13, 1973, issued by our Trangvportation end
Claims Division disalliowiny the clain of Mr. Arthur l{. Eagicr for cvers
tine commensation ellesed to be due frow Januery 1909 tharousa October
1570 for pericda in wvaica he wag on gtandby duty az Adninistrative Officar
of the Day (A0D) ineident to ermloyment with the Veterans Administration
(VA) Hocpitel et Los Angeles, Caliroraia.

The record revesls that Mr. Easter was periodicelly scheduled con the
AOD roster of the VA Hozpital at Los Angeles. bWaile assigned to AOD duty,
clainent was required to be evailable at hiz residence to answer only
exergency calls from 4:45 p.m. 9 O s.m. oh weetdays and from 8 a.m. to
8 a.n. on Saturday, Sunday and holidays. Overiime cormpensation i3 claimed
for the periods waen assiened to AOD duty. Premium pay for overtime

- standby duty 3s enthorized under 5 U.5.C. 5545 and by Civil Service Resula-
~ tions (5 CFR 550.1il) inmlemsnting the statute if certain conditions are

gatigfied. 5 U.S.C. 5545(e) provides in pertineont part as follows:

"(c) The head of an asency, with the suproval of the
Civil Bervice Cocrmission, may provide taau-—

"(1) an exployee in a position requiring him -
remlarly to remain at, or within the confines af,
his station during longsr than orainory pericas of
duty, a susatantial part of whica consists of
remaining in a standby status rather tazn performe

- ing work, shell receive premium pay for this duty
' .on an annual bagis * # «* (Eaphasisg added.)
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 Claimant’s residence vas never desipnated as his officisl station althoush

it was on hospital arounds. Hence, it cannot be sgaid that he was confined
t0 his staticn &s required by law. Loreover, the VA Hospital had never
epproved ths premium pay. ¥r. Easter, therefore, ig not eligible for com-

~ pensation under this provision of las.

An employee may also qualify for overtime pay for hours of work 4in
excess of 4D hours in en administrative week under 5 U.S.C. 5542(a). The
Civil Service Remulation in irmlementaiion of this statute, setting forth
certain eligibility reguirementa for overtime pay, may be found in S5 CFR
950.111 wibich provides in pertinent part ag follows:

' ¥8550.111 Auvthorization of overtime pay.
(a) Except as provided by paragraph (d) of this
gection, overtime work means each hour of work in excess
of 8 hourse’ inadavorinexcessofhf)houminan
‘ _edministrative workweek that is:
(1) oOfficially ordered or spproved; and
7(2) Performed by en employes.”

The administrative office stated in a memorendum to Mr. Easter dated
May 26, 1971, that a review of his time cards while employed st the VA

‘ - Hoespital in Los Angmeles failed to shiow that duties were pertformed by him

after rormal working hours., In the case of Moss v, United States,

173 ct. Cl. 1189 (1955), where a Government emnloyee sued tO recover
overtime compensation claimed to be due him for telephone standby duty
time wvhich he was ordered to perform in his home from time to time after
regular daytime working hours and on weekends, it was held that althouszh
the standby duty was ordered and approved by the employing agzency, the
duty did not constitute 'hours of work" under section 201 of the Federal
Exployees Pay Act of 1945, as amended (68 Stat. 1109, 5 U.S.C. 911 (1958)
(now 5 U.8.C. 5542a), since except for the requirement that plaintiff
remsin within hearing distance of the telephnna, he was otherwisze free

" to enjoy his norna.l pursuits.

Cur Office has considered mmerous cases, similar 4o the present
case, wherein the employes was ordered to perform atandby duty but wes
not restricted to the confinesz of his residence. lr. Easter acknowledges
<hat he could leave the reservaticn if he found a replacement from among




B-180927

thoge listed in the officer of the day remister. Under guch circumstances
we have held that the employee is not entitled to overtime compensgation

because '‘on call" duty at his residence, without more, does noit constitute
"hours of worx" within the meaning of the statute. See B-1677L2, Septem-
ber 9, 1959; B-1LL(O75, January 19, 1961; B-173899, September 27, 1571: and
ceses cited therein. Our views sre in consonsnce with those of the Court

“of Claims es expressed in Rann and Hawrkins v, United States, 167 Ct. Cl.

852 (19504), whiich held that stanuby status cennot b2 said to be predomi-
nantly for the ermloyer's benerit, and therefore, is not compensable under
the criterion set forth in Armour end Cormanv v. Wentock, 323 U.S. 126,
133 {19Lk). Thie view was reariirmed in ioss v. United States, 173 Ct.
C1. 1169, 1172 (1965), which stated:

- " % # % Except for the requirement that he remain within
.hearing distance of the telephone, the claimant weas free
to eat, sleep, read, entertsin friends, snd othervise
enjoy his normal pursults while acting as a duty officer
al home, % #* %%

While we have on occasion approved pavment for actual working time,
we have consistently refused to authorize compensation for standby tine
alone., Mr. Easter states that during his standby periods he received
several calls reaquiring that he leave his residence to verform cuties.

In the event he did not receive pay for the work performed, he may submit
& claim for overtinme compensation to our Transportstion and Claims Divi-
sion giving the dates and hours worked and other pertinent information.

It is noted that the administrative office, by memorandum of May 26, 1371,
requested the same information go that it could be gent to the General

Accounting Office for a decision regarding payment. Tne employee did

furnish s duty roster showing the days he was assigned to standby duty
but did not furnish any information showing the dates and hours worked
when he wes required to leave hia residence to perform duties.

Upon reconsideration the settlement of December 13, 1973, by the
Transportation and CJ.a.ims Division disallowing Mr. Easter's cledim is
sustained,

R.7.KILLTE

. Corptroller General
Rt of the United Gtates

o






